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We wish to appear the committee to speak to our submission. The nominated representatives are Leigh

Sturgiss and one other person, yet to be confirmed. The representatives can be contacted using the

details above. The Executive Director of the Obesity Action Coalition is taking annual leave from 4

March ¢ 31 March 2008. In the event the Health Committee commences oral submissions during this

time, we would request being heard upon the DirectorQreturn.

Obesity Action Coalition

The Coalition is an incorporated society with activities governed by an elected board and managed by an

appointed Executive Director. The Executive Director, Leigh Sturgiss, is based in Wellington.

The Obesity Action Coalition is an advocacy organisation which aims to reduce the prevalence and

impacts of obesity in New Zealand by promoting environmental changes. This includes changes to the

physical, social and legislative environments to make it easier for people to maintain a healthy weight.

In particular efforts are focused upon:

(a) Advocating for effective measures aimed to reduce the prevalence of obesity ensuring that:

a. Efforts are effective for high-risk groups; and

b. Efforts are appropriate and effective for Mn 2 NJA
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(b) Encouraging the development of efforts related to obesity prevention and the promotion of

healthy lifestyles

(c) Influencing the development of healthy public policy on the prevention of obesity

Leigh Sturgiss
Executive Director



Executive Summary

1

Traditionally public health legislation has focused on communicable diseases and environmental
health but these are no longer the major causes of death and ilinesses in New Zealand. OAC is
very pleased non-communicable diseases have been acknowledged as a significant public health
concern and covered in the Bill.

OAC notes the Bill imposes no duty on government to implement codes, guidelines and
regulations relating to non-communicable diseases. In order to adequately protect the
population from the risks the Bill should clearly articulate that it is the duty of government to
assess and take reasonable actions to protect against the risks of non-communicable diseases.

Strengthening the functions of the Minister of Health and the Director General would add
strength to the Bill. We recommend both should have a statutory function to take action to
assess and reduce the risks of non-communicable diseases.

The Bill states its intention to improve, promote and protect health and to reduce inequalities
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in the Public Health Bill as there are in the Public Health and Disability Act 2000 and the Local

Government Act 2002.

OAC recommends that the addition of an overarching principle which articulates the need for
children and vulnerable populations to be protected be added in Part 3. This would help reduce
the risk of legal challenge to measures taken under the Bill as it would add clarity to the purpose
and scope of the Bill.

We note with concern that Clause 87 states codes and guidelines will not be legally enforceable.

Clauses 87 and 88 in the Bill could mean it could be at least another 5 years before any effective
measures are taken to protect the population from the promotion of unhealthy foods. We urge
the extension period to Clause 88 (3) be deleted.

We note clauses 91-93 detailing the overarching principles only refer to individuals. Given the
purpose of this Bill is address public health, this section should include principles which address
public and population health, the broader determinants of health and the common good for
society as a whole.



OAC supports the inclusion of subclause 374 (r) in Part 8. This clause would act to protect
citizens from products that would put their health at risk and also protect responsible
businesses from having to compete with unscrupulous competitors with vested interests who
put profit ahead of the welfare of people and fair trade.

We support the inclusion of subclause 374 (X) in Part 8 and strongly urge this subclause be
retained and strengthened. This subclause gives government the capacity to act urgently to
protect the health of the population. In the event that the non-binding codes and guidelines are
effective and all industry complies with them there is not need for regulation but the existence
of subclause 374 (X) should act as an incentive for industry to comply with the discretionary
codes.

Subclause 374(X) does not have any detail describing the processes or consultation obligations
required to make the regulation. Spelling out the procedural detail would make the Bill and
regulation process stronger.

OAC recommends Clause 324 (1) be strengthened so that in any situation where it is reasonably
foreseeable that a policy or action might have a health impact that an HIA must be undertaken.



OAC is very pleased to be commenting on the Public Health Bill. The updating of the Bill is much needed
and we are pleased the Bill now addresses many public health issues not adequately covered in the
previous legislation. OAC is especially pleased non-communicable diseases have been acknowledged as
a significant public health concern. We congratulate the government for having the wisdom and
foresight to include protection from the risks associated with non-communicable diseases and
particularly for the inclusion of subclauses 374 (x) and 374 (r).

This Government has shown strong leadership in dealing with tobacco and gambling and their
associated risks. This Bill gives government the opportunity to show the same responsibility for other
non-communicable diseases, especially those associated with unhealthy diet and physical inactivity.

Traditionally public health legislation has focused on communicable diseases and environmental health
but these are no longer the major causes of death and illnesses in New Zealand. As the explanatory note
inthe BillnotesW¢ KS Y I 22 NJ Ol dzhdslth todaf and dBe Indalzfr driviers oF yealtiicdref
expenditure, are those broadly categorised as non-communicable diseases such as cardiovascular
disease diabetes, cancers, mental illness, and addictions.Q
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protecting public health by providing for; (among other things)

I anall risks approach to the detection, assessment, and management of threats to public health,
that is, an approach to allow the effective management of significant and emergent risks to
public health that are not otherwise effectively managed

I measures concerning non-communicable diseases® Q
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achieved if the Bill is robust enough. The Bill is very detailed in many areas but the sections relating to
non-communicable diseases are very broad and fail to adequately cover procedural and consultation

matters.

In addition the Bill imposes no duty on government to implement codes, guidelines and regulations
relating to non-communicable diseases. In order to adequately protect the population from the risks the
Bill should clearly articulate that it is the duty of government to assess and take reasonable actions to
protect against the risks of non-communicable diseases. The present draft Bill leaves this to the
discretion of the government. A government with no interest in protecting the population from the risks
of non-communicable disease would not be obliged to act.

Part 1, Clause 6 & 7

Strengthening the functions of the Minister of Health and the Director General would also add strength
to the Bill. We recommend both should have a statutory obligation to take action to assess and reduce
the risks of non-communicable diseases.



Non-Communicable Diseases

There is very good evidence non-communicable diseases such as heart disease, cancer, stroke and
diabetes are largely preventable by following a healthy eating strategy combined with regular physical
activity and not smoking. A healthy lifestyle can reduce the overall risk and consequences of these
diseases. However, the modern social, physical and economic environment makes it difficult to adopt
and maintain healthy lifestyles over a whole lifetime. Children are especially at risk. Teenagers now
show early signs of heart disease associated with poor diet and inactivity. A lifetime of poor diet and
physical inactivity means younger generations face the prospect of suffering ill health earlier and for
longer than previous generations. The Health Select Committee having heard all the evidence presented
during the Inquiry into Obesity and Type 2 Diabetes noted Wction to reduce childhood obesity requires
an urgent and sustained responseQ

Environmental approaches to improving the health of populations have the greatest potential to reduce
the incidence of chronic non-communicable diseases. Health and nutrition education is important but
will not be sufficient to persuade people to follow healthy lifestyles in the present obesogenic (obesity
causing) environment. Expert representations to the Select Committee Inquiry noted behaviour change
is not achieved by education/information alone and that environmental change is necessary to make it
possible for people to attain and maintain healthy lifestyles

Health Inequalities
Government has a responsibility to reduce inequalities in health and these are expressed in the Treaty of

Waitangi and government policies to reduce health inequalities. The Bill states its intention to improve,
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specific on how it intends to do this.

Health education fails as a strategy to reduce inequalities since very often vulnerable populations do not
have proper access to the information, and lack the resources to act on it. Health education as a stand
alone intervention is likely to increase inequalities. Regulation is a more reliable way to reduce
inequalities because of its wide impact.

A strengthened Part 3 (Non-Communicable diseases) would be an important way to reduce inequalities.
This Part could create environments in which healthy choices are easier choices. Removing advertising and
other methods of promoting energy dense, low nutrient foods to children will help all children irrespective
of their family situation.
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in the Public Health Bill as there are in the Public Health and Disability Act 2000 and the Local Government

Act 2002.



Children and vulnerable populations

OAC recommends that the addition of an overarching principle which articulates the need for children
and vulnerable populations to be protected be added in Part 3. This would help reduce the risk of legal
challenge to measures taken under the Bill as it would add clarity to the purpose and scope of the Bill.

Part 3 Subpart 3 Codes of practice and guidelines.
We note with concern that Clause 87 states codes and guidelines will not be legally enforceable.

The MOH website Regulatory Impact and Compliance Cost Statement notes that;
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They will not be mandatory and any costs assodiatéh their implementation will be one factor among
others that the manufacturer or supplier would take into account in deciding whether and the extent to
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It seems likely many businesses will argue compliance with non-mandatory guidelines will be too
expensive and refuse to comply with them. At best the codes will achieve partial compliance from
responsible manufacturers/suppliers. Less responsible businesses will not comply. In the circumstance
where only some of industries comply even the most responsible may not be able to risk compliance if
their competitors do not comply and continue to promote products in an irresponsible manner.
Regulation makes for an even playing field for manufacturers/suppliers as all are required to apply the
same rules or face penalty. This creates a fair environment for industry and a safer environment for the
population.

Part 3, Subpart 4, Review of this part

Clause 88 Report to Minister

The time frame in this clause is of concern. The effectiveness of codes and guidelines will not be
assessed at least 3 years before any additional steps are taken to protect the population from what
could be serious threats to health and wellbeing.

In reality this period would be much longer than 3 years since it dates from when the Bill is enacted
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soon as practicable. This unspecific period could be a long time. Also Clause 88 (3) allows this period to

be extended for an indefinite period on one or more occasions.

This could mean ineffective, non-binding codes and guidelines could remain in place for many years. If
we look at the example of restriction on advertising of high energy, low nutrient foods, which is of
particular concern to OAC, the present unacceptable level of the promotion of unhealthy food could
remain for many more years.

R
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requests for foods high in fat, sugar and salt OAC began calling for restrictions on the promotion of

these foods in 2003 - 5 years ago. Despite the Food Industry Accord and the review of the Advertising

Standards Association Codes, New Zealanders, particularly children are still exposed to a barrage of

advertising for foods that fail to make any positive contribution to their health. To date, despite claims

to the contrary, the industry response has been to procrastinate, and it has failed to make any

substantive, effective changes to the promotion of unhealthy foods.

Control of advertising was one of the 10 Mission-On Initiatives announced in September 2006. The
intent of the initiative was for the Ministry of Health to work with industry to reduce childrey’ Q& S E LJ2 & dzNB
to advertising of unhealthy foods.

However the advertising continues on unabated 18 month after this announcement with no promise of
progress soon.

According to information received from the Ministry of Health in January this year

- There is no formal committee or monitoring group yet set up to address food advertising issues.
- ¢KS aAyAaidNR Aa GGSYLWAYy3 G2 ¢62N)] 6AGK AyRdzadl
part of the NZTBC Five Point Plan (voluntary agreement) ¢ but progress has been slow. The
Ministry has made comments on one draft but are waiting to see a revised draft which the
NZTBC agreed to in December.
- The Ministry is also doing a monitoring project to monitor current advertising to children to get
a better idea of the extent of advertising levels/content. This project is Ministry lead. The
industry is not working on it.
- There has been no work completed or published yet for the Mission On initiative.

Clauses 87 and 88 in the Bill could mean it could be at least another 5 years before any effective
measures are taken to protect the population from the promotion of unhealthy foods.

We urge the extension period to Clause 88 (3) be deleted.

Part 4

Management of conditions posing health risks

Over arching principles, Clauses 91-93

We note clauses 91-93 detailing the overarching principles only refer to individuals. Given the purpose
of this Bill is address public health this sections should include principles which address public and
population health, the broader determinants of health and the common good for society as a whole.



Regulation

The Inquiry into Obesity and Type 2 Diabetes report noted the value of environmental approaches to

obesity and diabetes and stated & LJ2 f A O& | Y R LdRadigds Aréreedled fo Gndefipi thd G A &S
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need for legislation. Of the ten submissions that opposed the prospect of regulation, nine were from

industry. The tenth submission came from an NGO that receives industry funding. No other non-industry

group opposed regulation of advertising. This suggests that opposition to regulation of advertising

comes only from those with a vested interest.

There is increasing support in New Zealand, and internationally, for food promotion, especially that
which targets children, to be regulated.

In New Zealand, as in many overseas countries, parents and ordinary citizens are becoming less tolerant
of advertising that targets children and increasingly the general public support restrictions on
advertising for energy dense low, nutrient foods.

A group of leading health agencies has recently published the results of a survey of 400 parents and

grandparents of children under 13 years. Eighty-two percent of respondents agreed or strongly agreed
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influenced by advertising.

The Public Health Bill should enable government to regulate the promotion of unhealthy food, especially
to children and other vulnerable populations. Without the facility to regulate quickly government risks
being unable to meet the demands of its citizens and to keep up with international moves to regulate
food promotion.

Part 8, Subclause 374 (r)

OAC supports the inclusion of subclause 374 (r) which would allow government to prohibit or regulate
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publicK S I fRébEtaRISbusinesses which make customer welfare a priority will not be affected by this

clause since these businesses are unlikely to be willing to put their customersChealth and wellbeing at

risk. Not only will the inclusion of this clause would act to protect citizens from products that would put

their health at risk but it will also protect responsible businesses from having to compete with

unscrupulous competitors with vested interests who put profit ahead of the welfare of people and fair

trade. OAC suggests any industry group that opposesthisOf | dz4 S R2 S & éwaintérédts LINR (G SO
since clearly the only purpose for this clause is protect citizens from harm.



Part 8, Subclause 374 (X)

We support the inclusion of subclause 374 (X) in Part 8 and strongly urge this subclause be retained and
strengthened. This subclause gives government the capacity to act urgently to protect the health of the
population.

In the event that the non-binding codes and guidelines are effective and all industry complies with them
there is not need for regulation but the existence of subclause 374 (X) should act as an incentive for
industry to comply with the discretionary codes.

Both Part 3 and subclause 374 (X) ensure the Bill will be able to deal with future eventualities and makes
the Bill forward looking legislation which will allow future governments the opportunity to act swiftly to

protect the population and especially vulnerable populations. Some of the future uses for subclause 374
(X) may not yet be evident

This subclause could be used for a number of different purposes eg to regulate;
9 the sunbed industry to protect against the risk of melanoma
9 schools to provide shade for students to protect them from the sun and the risk of melanoma
9 the promotion of unhealthy foods to protect children from overweight, obesity and the
consequent health risks
9 to create safe zones around schools so there is not clusters of liquor and/or fastfood outlets or
dairies which would give children easy access to high energy, low nutrient foods.

The Bill must be robust enough to ensure subclause 374 (X) is able to withstand legal challenge. The
purpose of the Bill is to protect public health and it is important the rest of the Bill supports subclause
374 (X) adequately.

Unlike other sections in the Bill subclause 374(X) does not have any detail describing the processes or
consultation obligations required to make the regulation. Spelling out the procedural detail would make
the Bill and regulation process stronger.

Opposition to regulation

We are aware food and marketing industry groups oppose the inclusion of subclause 374 (X). Industry
has a duty is protect its shareholders and an obligation to protect itself from perceived threats to
profitability. It therefore has a duty to oppose any activity which might restrict commercial freedom.
This opposition should be recognised as a vested interest. It also means that public health
considerations are unlikely to be a priority for industry and that voluntary non-binding codes will be
unlikely to succeed in reducing public heath risk.

As an example of industry attitudes we quote David Walden of Communications Agencies Association
who was reported in the NZ Herald in January 2008 as saying industries were pressing for the right to

advertise products that were legal. Bhe industry has a whole heap of freedoms to protect. We have a
9



lunatic fringe in society and, to a degree in government, who think the way to win over the public is to

give them fewer choices. We face regulation from people whose idea of fun is a nice glass of water and a

look out the window.QMr Walden was further reported as saying industry was being made accountable
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root of all evil because there are some bad parents out there.Q
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them makes them the HormCand makes it very difficult for even the very best parents to refuse their

OKAf RNByQa LISATlINIZRI AT Z NI BKEXWD 2 | f RS priordty andodgst,3 S a G LJd:
at least some, industry group.

Part 8 Miscellaneous Provisions

Health Impact Assessments Clauses 323, 324, 325

Health Impact Assessment (HIA) is a valuable tool which can be used to ensure any policy or other
proposed action does not have a negative impact on health. HIA is a valuable tool in shaping the social,
physical and economic environments and can ensure environments which promote healthy eating and

physical activity are established and maintained.

OAC recommends Clause 324 (1) be strengthened so that in any situation where it is reasonably
foreseeable that a policy or action might have a health impact that an HIA must be undertaken.

The Bill should also require the recommendations of HIA to be applied to the actions or policies.
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