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DECISION 
 

Meeting 14 October 2008 
 
Complaint 08/453 
 
 
 Complainant: L. Sturgiss – Obesity Action Coalition 
 Advertisement: Nestlé New Zealand Limited 
 
 
Complaint: The television advertisement showed a range of typical family activities. 
The mother out running, stops off at the dairy, only to find the notice on the door 
saying “Sorry. We‟re Closed”. On seeing his customer the dairy proprietor obligingly 
changes the sign to read “Yes. We‟re Open.” 
 
The next scene shows the children‟s rugby game as the coach blows his whistle and 
says “Yes” to a try being scored.  The family is seen in their backyard and their dog 
waits for the Dad to say “yes” to playing „fetch‟ with him.  The children then arrive in 
the kitchen for a break where their mother is preparing glasses of Milo. A bottle of 
Trim milk is on the bench. The mother says “yes” and the kids drink a glass of Milo 
and trim milk. 
 
A voice over says: “It‟s great when you can say „yes'. With 6 essential vitamins and 
minerals, low GI energy and the Heart Foundation tick, Milo is the perfect drink for 
active Kiwi kids.” A number of on-screen visuals reinforce the four claims about the 
product and one reads 'Gets the Tick when made with 200ml trim milk and three 
level teaspoons of Milo'.  
 
One of the boys then approaches his father saying “Hey Dad, can I borrow the car 
please.” His father says “No” and carries on reading the newspaper. 
 
 
Complainant, L. Sturgiss – Obesity Action Coalition, said: 
 
“We would like to lodge a complaint against the advertisement for Milo that has been 
broadcast on New Zealand television since Sunday 10 August 2008 (please see over 
for exact times and dates of broadcast). 
 
The Milo television commercial claims that: 
 
"With 6 essential vitamins and minerals, low GI energy, and the Heart Foundation 
Tick - Milo is the perfect drink for active Kiwi kids." 
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Preceding this statement, the advertisement contains a series of vignettes that pose 
a question, to which the answer is 'yes'. (Yes' to the dairy being open, when it was 
closed; „yes' to playing with a dog although the owner has been on the go all the day; 
and `yes' to a rugby try being scored.) 
 
We believe the commercial implies that every time children request a drink of Milo, 
caregivers should accede to these requests because Milo is a nutritious drink that 
now has the Heart Foundation Tick. 
 
The Obesity Action Coalition believes that this is in direct contradiction to Principle 4 
of the ASA Code for Advertising of Food, which states: 
 
Advertisements should not by implication, omission, ambiguity or exaggerated claim 
mislead or deceive or be likely to mislead or deceive consumers, abuse the trust of or 
exploit the lack of knowledge of consumers, exploit the superstitious or without 
justifiable reason play on fear. 
 
Specifically, the Milo commercial breaches the following guidelines of Principle 4: 
 
4(a)All nutrient, nutritional and health claims should be factual, not misleading, and 

able to be substantiated. Claims should be compliant with the requirements of 
the Food Standards Code. 

4(b) The nature of the audience should be taken into account particularly when 
advertisements contain nutrient, nutritional and health claims. 

4(f) Care should be taken to ensure advertisements do not mislead as to the 
nutritive value of any food. Foods high in sugar, fat and/or salt, especially those 
marketed to and/or favoured by children, should not be portrayed in any way 
that suggests they are beneficial to health. 

 
The Obesity Action Coalition believes the Milo commercial breaches Principle 4 for 
the following reasons: 
 

¶ In terms of nutritional analysis, Milo has 47.6g sugar per 100 grams powder 
which makes it nearly 50 percent sugar. 

 
Nestle has not changed the product formulation of Milo to get the Heart 
Foundation Tick, rather it has changed its recommended serving size down 
from 4.5 heaped teaspoons to three level teaspoons. The serving size 
recommendation on the product itself is printed in very small font and 
specifically reads 'Gets the Tick when made with 200ml trim milk and three 
level teaspoons of Milo'. On the advertisement in question, this fact is not 
clearly stated to the audience. Instead, a written by-line is used; we believe this 
is too small, moves too quickly for viewers to notice or comprehend, and so is 
unlikely to change habits consumers have developed. If consumers are 
accustomed to purchasing whole milk for their children, and to preparing Milo 
drinks following the 4.5 heaped teaspoons recommended serving size, 
advertising will have little chance of changing these well-established 
behaviours. The likelihood that advertising will change these behaviours is 
further reduced, given that the critical information is not visually prominent or 
reinforced by a voiceover. In this situation, the advertisement may mislead 
consumers into believing that Milo has been reformulated to comply with the 
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tick requirements, and may even promote greater consumption of a product 
that should be consumed in moderation. 

 

¶ Milo says it is good for "active Kiwi kids". However, a large proportion of Kiwi 
kids are NOT active; they and their caregivers may interpret this to mean Milo 
will give them the energy (vitality) to become more active ie Milo will help. As 
the proportion of overweight and obese children in New Zealand presents a 
serious public health problem, OAC is concerned that this advice will be 
misinterpreted and add to the problem (like other sugary drinks). 

 
An ANA (Agencies for Nutrition Action) report entitled `Do sugary drinks 
contribute to obesity in children' (Taylor, 2005) states that there is: 

 
"...extensive evidence that sugary drinks play a role in promoting weight gain in 
children." 
The report's advice on flavoured milk, such as Milo, is as follows: 
 
"Although flavoured milk will provide some additional protein and calcium, 
flavoured milk is not a major source of either of these nutrients in the diets of 
NZ children... Flavoured milks are in the category labeled `do not consume, or 
at most limit consumption to 0-1 (250ml) per day drinks (when combined) in this 
category'. 
 
This means children should not have more than one diluted drink in total per 
day from this category which includes fruit juices, flavoured milks, flavoured 
waters or diet drinks. The only drinks this report recommends for children are 
plain water and trim milk - all other drinks are not recommended. 

 

¶ In relation to the advertisement's claim of a low GI, we note that the low GI 
claim only applies when Milo is constituted with milk. Milo, when consumed by 
itself or with other foods, may have a much higher GI. Since sprinkling Milo 
powder on icecream or eating it by itself are common eating behaviours, OAC 
is concerned that the low GI claim, which can be supported only in relation to 
the drink when prepared with trim milk, drink may be extrapolated to the 
powder and thus to other consumption behaviours. Given the difficulty of 
accessing the critical information outlining how Milo must be prepared to 
comply with the "Tick" standards, we believe there is a strong possibility that 
consumers will be misled and deceived into believing that Milo is low GI, 
irrespective of how it is consumed. 

 
In light of the above, we consider that the Milo television commercial makes 
misleading nutritional claims, and encourages caregivers to provide an unhealthy 
quantity of sugary drinks to their children. Furthermore, the advertisement 
encourages parents to view consumption of sugary drinks such as Milo is acceptable 
and healthy for their children. 
 
The Obesity Action Coalition would appreciate the Complaints Board's consideration 
of this matter. We look forward to hearing from you and to a resolution of this issue.” 
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The Chairman ruled that the following provisions were relevant:  
 
Code for Advertising of Food 
 

Principle 2: All food advertisements should be prepared with a due sense 
of social responsibility to consumers and to society. However 
advertisements containing nutrient, nutrition or health claims*, should 
observe a high standard of social responsibility.  
 
Guideline 2(a): Nutrient, nutrition and health claims should not be inconsistent 
with national health and nutrition policy and should comply with the 
requirements of the Food Standards Code.  
 
Principle 4 - Advertisements should not by implication, omission, 
ambiguity or exaggerated claim mislead or deceive or be likely to mislead 
or deceive consumers, abuse the trust of or exploit the lack of knowledge 
of consumers, exploit the superstitious or without justifiable reason play 
on fear.  
 
Guideline 4(a): All nutrient, nutritional and health claims* should be factual, not 
misleading, and able to be substantiated. Claims should be compliant with the 
requirements of the Food Standards Code.  
 
Guideline 4(b): The nature of the audience should be taken into account 
particularly when advertisements contain nutrient, nutritional and health 
claims*.  
 
Guideline 4(f): Care should be taken to ensure advertisements do not mislead 
as to the nutritive value of any food. Foods high in sugar, fat and/or salt, 
especially those marketed to and/or favoured by children, should not be 
portrayed in any way that suggests they are beneficial to health.  
 
*Note: The law currently prohibits health claims, but is under review. 

 
 
The Advertiser, Nestle New Zealand Limited, said: 
 
“We refer to your letter of 3 September 2008 regarding a complaint received from L. 
Sturgiss of the Obesity Action Coalition (the "Complainant") concerning the above 
Advertisement. 
 
Thank you for the opportunity to respond to the terms of the complaint. 
 
Nestle, wishes to state at the outset, that it does not consider that the Advertisement 
in any way contradicts the Advertising Standards Authority's "Code of Advertising for 
Food" (the "ASA Code"). 
 
The MILO Product 
 
Nestle has sold MILO in New Zealand for 73 years. Nestle has a history of 
responsible advertising of the MILO product and has a strong association with 
promoting physical activity amongst Kiwi children. 
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On the nutritional value of the MILO product, we note it qualifies under the Food 
Standards Code (the "Code") to be classified as a `formulated supplementary food' 
and satisfies the nutrition criteria to display the Heart Foundation Tick. 
 
Nestle's Response to the Complaint 
 
In respect of the specific terms of the complaint, Nestle responds as follows: 
 
(i) Nestle refutes the Complainant's claim that the vignettes in the Advertisement 

promote the excessive consumption of MILO. The majority of the 
Advertisement promotes an active lifestyle and contains only one consumption 
scene. 

 
(ii)  The Complainant's interpretation that the Advertisement implies "that every 

time children request a drink of MILO that caregivers should accede to these 
requests because MILO is a nutritious drink that now has the Heart Tick", is in 
our view ludicrous. It should be noted that not all the vignettes prompts a "yes" 
response, for example, the closing vignette (i.e. the request to borrow the car) 
prompts a response of "no". 

 
(iii) Nestle contends that in an environment where caregivers are getting mixed 

messages about what to give their children, the Advertisement communicates 
that MILO is a good and nutritious way of encouraging active children to have 
their recommended daily intake of dairy. 

 
(b) The Complainant claims that the Advertisement contradicts Principle 4 of the  
 ASA Code of Advertising of Food (the "ASA Code"), which states: 
 

Advertisements should not by implication, omission, ambiguity or exaggerated 
claim mislead or deceive or be likely to mislead or deceive consumers, abuse 
the trust or exploit the lack of knowledge of consumers, exploit the superstitious 
or without justifiable reason play on fear. 

 
Specifically, the following guidelines of Principle 4: 

 
4(a)  All nutrient, nutrient and health claims should be factual, not misleading, 

and able to be substantiated. Claims should be compliant with the 
requirements of the Food Standards Code. 

 
Nestle does not consider that the Advertisement is in any way misleading. 
Further, Nestle submits that claims in the Advertisement regarding the 
nutritional value of the MILO product are accurate. 

 
4(b)  The nature of audience should be taken into account particularly when 

advertisements contains nutrients, nutritional and health claims. 
 

The Advertisement takes into account the nature of its target audience which 
are household shoppers with active children. The content of the Advertisement 
including the nutritional claims are clearly aimed at household shoppers, and 
not children. Furthermore, the Advertisement was aired during programs 
watched by household shoppers. 
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4(f)  Care should be taken to ensure that advertisements do not mislead as to 
the nutritional value of any food. Foods high in sugar, fat and/or salt, 
especially those marketed to and/or favoured by children, should not be 
portrayed in any way that suggests they are beneficial to health. 

 
We strongly refute the Complainant's claim that the Advertisement is 
misleading as to the nutritional value of MILO and its classification of MILO as 
a "sugary" drink. 
 
MILO clearly has a far greater nutritional value than `sugary' drinks i.e. fruit 
juices, soft drinks etc. As previously stated, MILO is classified as a formulated 
supplementary food under the Code and qualifies for the Heart Foundation 
Tick. 
 
The amount of total sugar in a serve of MILO is relatively low, just over 1 
teaspoon, more than half of which are naturally occurring sugars from the 
barley and milk powder ingredients in the product. 

 
In fact, it is the addition of milk that contributes to the majority of sugar in the 
MILO, as consumed. The health and nutritional benefits of milk consumption by 
children are well recognised. Dairy intake (which includes milk) is essential to 
the healthy development and growth of children. Children need sufficient 
nutritious foods to grow and develop normally. According to the Ministry of 
Health 2003 publication titled `NZ Food NZ Children' the prevalence of 
inadequate intake of calcium in New Zealand was 12.2% in males and 18.2% 
in females. The report noted that New Zealand children obtain one third of their 
calcium intake from milk (as opposed to other dairy products). 

 
The Ministry of Health (NZ) recommends the following daily consumption of 
dairy for teenagers and adolescents. 

 

Children 2-3 serves 

Adolescents At least 3 serves 

 
A broader review of the nutritional value of MILO shows that the percentage 
daily intake (DI) of energy provided by MILO, when constituted with trim milk is 
7%. Under the Australia New Zealand Food Authority's "Code of Practice - 
Nutrient Claims in Food Labels and in Advertisements", the fat and sodium 
content of MILO qualifies for a low claim. Furthermore, MILO is a good source 
of protein representing 21% DI and provides children with 50% of their daily 
iron, calcium and vitamins Bl and C needs. 

 
Nestle considers the Complainant's contention that MILO is `sugary' drink and 
unhealthy, to be unjustified and false. Furthermore, the Advertisement does not 
mislead consumers as to the nutritional value of MILO. 

 
According to L. Sturgiss' letter the complaints are based on the following 
observations, that: 

 
i. "MILO has 47.6g of sugar per 100g powder which makes it nearly 50% 

sugar". 
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ii. "MILO says it is good for active Kiwi kids. However a large proportion of 
Kiwi kids are NOT active". 

iii. "Although flavoured milk will provide some additional protein and calcium, 
flavoured milk is not a major source of either of these nutrients in the 
diets of NZ children"; and 

iv. The Advertisement's claim of a low GI, only applies when MILO is 
constituted with milk. 

 
Nestle's responses to each of the above observations are as follows: 
 
(i) "MILO has 47.6g of sugar per 100g powder which makes it nearly 50% 

sugar". 
 
Nestle believes that the more appropriate reference would be an individual 
serve of MILO, either in powder form or as consumed. As stated above a large 
proportion of the sugar in MILO are naturally occurring sugars in the 
ingredients and from the milk added to MILO. 

 
The Complainant assumes that consumers `habitually' follow the "4.5 teaspoon 
serve size". This assumption is contradicted by consumer research, conducted 
by Nestle, which showed that the actual average consumption of MILO were: 

 
(a) 2.1 teaspoons for families with children 11-15 years of age; 
(b) 2.2 teaspoons for families with children under 10 years of age; 
(c) 2.3 teaspoons for families with teenagers; and 
(d) 2.6 teaspoon for adults without children. 

 
The research highlighted that consumers actually consumed far less MILO than 
the recommended serve size and was the reason for Nestle's decision to 
reduce the serve size for MILO from `4 or more heaped teaspoons' to `3 level 
teaspoons'. 
 
Nestle's move to a smaller serve size and the promotion of trim milk is also 
consistent with the Healthy Eating, Healthy Action ("HEHA") strategy to 
promote lower fat options and smaller serving sizes. 
 
The new serve size and the promotion of trim milk are clearly communicated in 
the Advertisement and on MILO packaging. 
 
The superimposed text of the Advertisement states that MILO "Gets the Tick 
when made with 200ml trim milk and three level teaspoons of MILO". The 
superimposed text is clear, prominent and appears on screen for the duration 
of the time that the Heart Foundation Tick is promoted and during the 
consumption scene. 
 
In addition, a bottle of trim milk is prominently featured during the preparation 
scene. 
 
The MILO packaging is the key communication piece, for the serve size and 
preparation instructions of the product, at the point of purchase and 
consumption. Contrary to the Complainant's contention, the serve size and 
preparation instructions on the MILO packaging are not in small font, the text is 
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clear, prominent and appears three times on the packaging. Refer to the 
sample pack label enclosed. 
 
Nestle considers that all product claims are accurate and that it has taken 
appropriate steps to direct consumer's attention to the significant points, both in 
the Advertisement and on packaging, so that consumers can make a 
reasonable and informed judgement about whether to buy the product. It is 
therefore unlikely that consumers would be misled or deceived. 

 
(ii) "MILO says it is good for active Kiwi kids. However a large proportion 

of Kiwi kids are NOT active". 
 

Children need encouragement to be active and stay active and to have the 
right nutrition for their growth and development. The MILO Advertisement 
encourages families to be active by showing caregivers being active and 
supporting their family in being active. 
 
MILO is a brand that has a strong association with promoting New Zealand 
children in being physically active and is a sponsor of grassroots cricket and 
other sporting programs. 
 
This supports HEHA's objective to encourage all New Zealanders to be active. 
 
The low GI nature of MILO with trim milk makes it ideal for children who need 
steady energy levels for their busy day. 
 
It is also worth noting, that whilst we don't dispute that there is issue with a 
segment of the population being overweight or obese, by far the majority of 
New Zealand children, over 70%1, are not overweight or obese. 

 
(v)  "Although flavoured milk will provide some additional protein and calcium, 

flavoured milk is not a major source of either of these nutrients in the 
diets of NZ children; and 

 
Firstly, MILO is not a flavoured milk but a formulated supplementary food 
which, unlike flavoured milk, provides a range of valuable nutrients as outlined 
above. It is a known fact that it is difficult to get children to drink milk. MILO 
plays an important role in encouraging children to drink milk and helps children 
get their daily dairy intake and the necessary nutrients they need for healthy 
growth and development. 

 
(vi)  The Advertisement's claim of a low GI, only applies when MILO is 

constituted with milk. 
 

The GI claim in the Advertisement is factual, not misleading and able to be 
substantiated. The product shot in the Advertisement shows MILO made with 
trim milk and is also clearly communicated on pack and in the preparation 
instructions. Milo encourages consumers to purchase trim milk, which is high in 
calcium and likely to counteract the inadequate levels of calcium consumption 
identified by the Ministry of Health. 
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We trust that the above satisfactorily rebuts the terms of the complaint. If you 
have any queries please do not hesitate to contact the writer.” 

 

1 [A portrait of Health – Key results of 2006/07 New Zealand Health survey] 

 
 
The Agency, Ogilvy New Zealand, said: 
 
“In response to the complaint made by the Obesity Action Coalition I would like to 
rebut the implications drawn, on behalf of Ogilvy New Zealand and our client, Nestle. 
 
I have chosen the word 'implications' carefully because at no stage does this 
complaint seem to have any solid evidence to support it - but rather a list of 
inferences that it chooses to take. 
 
In order of the points made: 
 
"We believe the commercial implies that every time children request a drink of Milo, 
caregivers should accede to these requests because Milo is a nutritious drink that 
now has the Heart Foundation Tick." 
 
Without getting into the rights and wrongs of giving children whatever they want, 
whenever they want it - which is a completely separate parenting issue - they have 
merely correctly identified that Milo IS a nutritious drink with the Heart Foundation 
tick. In regard to the claimed breaches of Principle 4 of the Act, our client Nestle is a 
world leader in foodstuffs and operates in multiple jurisdictions - it has a vested 
interest and a great deal at stake in complying to the letter with all local and 
international bylaws regarding its products' ingredients, nutritional claims and the 
health benefits thereof. ALL Milo's nutritional claims are factual and able to be 
substantiated. This is how it received the Heart Foundation tick in the first instance. 
 
The Obesity Coalition goes on to make specious claims about the amount of sugar in 
Milo and to infer that somehow Nestle is deliberately misleading both the Heart 
Foundation and the public based on amounts used. The Heart Foundation tick was 
given based on the amount recommended on the packaging. It will be obvious to 
anyone without an axe to grind that this is the only way such information can be 
given. Once the pack is purchased and used, neither Nestle nor Ogilvy nor anybody 
else can have any control over how much is used. 
 
The third point and to my mind the most spurious accusation made by the Coalition, 
is to take issue with Milo's connection with - and encouragement of „active Kiwi kids'. 
It states that: "a large proportion of Kiwi kids are not active" as if this is somehow 
Milo's fault. 
It is and has always been Milo's position to support and endorse a healthy physical 
lifestyle for NZ kids in its products and sponsorships. I would have thought Milo's 
longstanding promotion of vigorous, outdoor activity would be worthy of praise from 
such organizations, instead of dubious 'cherry picking' of facts. 
 
The final accusation leveled at this TVC is that our claim of a low GI "only applies 
when Milo is constituted with milk". Excuse me? Despite someone at the Obesity 
Coalition making up scenarios that might suit them, Nestle does not recommend that 
Milo is eaten as a powder straight from the tin, nor "sprinkled on ice creams". We 
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cannot categorically state that this does not happen, but we believe this sort of 
behaviour is covered by the Bill of Human Rights and the Privacy Act - over which 
neither my client nor Ogilvy has any influence. 
 
In summation, I do not believe the Coalition's accusations that the public has been 
misled in any way have any basis in fact and I would respectfully ask the board to 
dismiss them.” 
 
 
Television Commercial Approvals Bureau (TVCAB) said on behalf of the 
media: 
 
“We have been asked to comment on our decision to approve these commercials for 
broadcast in light of the Obesity Action Coalition's (OAC) complaint that they breach 
a number of the principles and guidelines in the ASA's Code of Advertising of Food. 
 
The complaint is detailed and relatively complex so the most constructive way for me 
to respond is to address each Principle and Guideline individually. 
 
Code of Advertising of Food - Principles 2 requires food advertising to be 
prepared with a high standard of social responsibility if making nutritional or health 
claims. 
 
The Milo campaign makes the claim that "with 6 essential vitamins and minerals, low 
GI energy, and the Heart Foundation Tick Milo is the perfect drink for active kiwi 
kids". The visuals that we see while this statement is being made are of a mother 
preparing glasses of Milo for her children. We clearly see that these drinks are being 
made with trim milk and the graphic "gets the tick when made with 200ml trim milk & 
3 level tspns Milo" is clearly legible on screen for at least 3 seconds. 
 
At the recommended serving (i.e. 3 level tablespoons in 200ml trim milk) the product 
qualifies for the Heart Foundation's Tick. The ads make it reasonably clear that Milo 
only gets the tick when made as suggested. 
 
While it may be true that many consumers are accustomed to having larger servings, 
or even eating Milo by itself, this is not behaviour encouraged or endorsed in these 
commercials. Arguably these commercials are the first step in trying to reverse this 
unhealthy consumer behaviour. 
 
In TVCAB's opinion the advertiser, Nestle, has observed a high standard of social 
responsibility in preparing these commercials. 
 
Code of Advertising of Food - Guideline 2(a) states that nutrition and health claims 
should not be inconsistent with national health policy and should comply with the 
requirements of the Food Standards Code. 
 
A 200ml glass of Milo in trim milk contains less than 1.2g fat /100 ml. This is well 
within the Ministry of Health's Health Eating Health Action (HEHA) guidelines of 
53.3g fat/100ml for a flavoured milk drink to be classified as "sometimes". The 
commercial is not encouraging excessive use and is not positioning Milo as a weight 
loss product or an energy boosting product. 
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It is difficult to see how these two commercials can be considered as being anything 
other than consistent with national health policy. 
 
Code of Advertising of Food - Principle 4 requires that advertisements should 
under no circumstances mislead or be likely to mislead or deceive customers or 
exploit a lack of consumer knowledge. 
 
In both these commercials we see the mother making average size Milo drinks with 
trim milk and can clearly read the on screen graphic "gets the tick when made with 
200ml trim milk & 3 level tspns Milo". At this serving size Milo qualifies for the Heart 
Foundation's Tick. There is nothing misleading or deceptive about the way these 
commercials promote the product. 
 
Code of Advertising of Food - Guideline 4(a) requires that nutritional claims should 
be factual and able to be substantiated. 
 
Milo contains six essential vitamins and minerals, is low GI energy and, at the 
suggested serving size, qualifies for the Heart Foundation's Tick. These are facts that 
Nestle can substantiate. 
 
Code of Advertising of Food - Guideline 4(b) requires that advertisers take into 
account the nature of the audience, in this case parents and school age children, 
when making nutritional claims. 
 
In TVCAB's opinion there are no claims in these commercials which would not be 
understood by the target audience. Both commercials were rated GXC so were not 
targeted at children under the age of 10 years old. 
 
Code of Advertising of Food - Guideline 4(f) obliges advertisers selling products 
high in sugar, fat and/or salt, particularly those favoured by children, not to portray 
their products in such a way as to suggest they are beneficial to health. 
 
Milo is sold as a granulated powder and is, by and large, diluted in water or milk 
before being consumed. The two commercials recommend a serving of 3 
tablespoons (15g) mixed into 200ml of trim milk. Under these circumstances the 
product contains less than 1.2g fat/100mI and about 9g sugar/100ml. 
 
In TVCAB opinion these commercials are not promoting a food high in sugar or fat so 
Guideline 4(f) is not applicable. The Code does not provide a definition of "high in 
sugar"; however, it is worth noting that The Ministry of Health's HEHA guidelines 
categorise a flavoured milk drink as a "sometimes" food if it contains less than 3.3g 
fat/100ml. The drinks in these commercials are less than 1.2g fat/100ml. 
 
In summary, TVCAB stands by its decision to approve these two commercials and 
does not believe that there are valid grounds for the OAC's complaint to be upheld.” 
 
 
Deliberation 
 
The Complaints Board read all the correspondence relating to the complaint and 
viewed the television advertisement. It noted the Complainant, L. Sturgiss of the 
Obesity Action Coalition, was of the view that the advertisement made “misleading 
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nutritional claims, and encourages caregivers to provide an unhealthy quantity of 
sugary drinks to their children. Furthermore, the advertisement encourages parents 
to view consumption of sugary drinks such as Milo is acceptable and healthy for their 
children.” 
 
More specifically, the matters raised in the complaint were: 
 

¶ Milo has 47.6g of sugar per 100g powder which makes it nearly 50% 
sugar 

¶ Milo says it is good for active Kiwi kids. However a large proportion of 
Kiwi kids were not active. 

¶ Although flavoured milk will provide some additional protein and 
calcium, flavoured milk is not a major source of either of these 
nutrients in the diets of NZ children; and 

¶ The advertisement's claim of a low GI, only applies when Milo is 
constituted with milk. 

 
The Complainant expressed the view that the fact that the Heart Foundation Tick had 
been given to the product only in relation to the reduced recommended serving size, 
contributed to the misleading nature of the advertisement. 
 
The Chairman directed the Complaints Board to consider the complaint with 
reference to the Code for Advertising of Food, Principle 2 and Guideline 2(a). Also 
Principle 4 and Guidelines 4(a), 4(b) and 4(f).  
 
Turning to the advertisement the Complaints Board noted that the voice-over 
specifically said: “Milo is the perfect drink for active Kiwi kids”. In the advertisement 
the family was portrayed as active, undertaking a range of physical and sporting 
outdoor activities, typical of many families in a weekend. 
 
The children are shown consuming one glass of the product, which has been 
prepared using trim milk. 
 
The Complaints Board noted the Advertiser‟s response where it advised that Milo 
was not classified as a “sugary” drink, as it had greater nutritional value and that it 
qualified under the Food Standards Code to be classified as a „formulated 
supplementary food'. Furthermore, that it satisfied the nutritional criteria to display the 
Heart Foundation Tick. The Complaints Board also noted the response where it said: 
 
“…MILO plays an important role in encouraging children to drink milk and helps 
children get their daily dairy intake and the necessary nutrients they need for healthy 
growth and development.” 
 
The Complaints Board also considered the information provided addressing the 
contention that consumers „habitually' follow the "4.5 teaspoon serve size". It noted 
that Nestle advised that consumer research, conducted by TNS Conversa, showed 
the actual average consumption of Milo was: 
 

“2.1 teaspoons for families with children 11-15 years of age; 
2.2 teaspoons for families with children under 10 years of age; 
2.3 teaspoons for families with teenagers; and 
2.6 teaspoon for adults without children.” 
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It noted that in the light of these research results Nestle had decided to reduce the 
serve size for Milo from „4 or more heaped teaspoons' to „3 level teaspoons', and 
that the on-screen graphic reinforced this message in the consumption scene where 
it said: “Gets the Tick when made with 200ml trim milk and three level teaspoons of 
Milo”. The Complaints Board also noted these instructions were printed on the 
product packaging. 
 
With regard to the low GI claim, the Complaints Board was satisfied that the 
advertisement clearly conveyed that this was in relation to making a glass of Milo 
using trim milk. 
 
The Complaints Board addressed the requirements of the Code for Advertising of 
Food - Guideline 4(b) which required advertisers to take into account the nature of 
the audience when making nutritional claims. It noted the Advertiser‟s advice where it 
said that the advertisement was directed at “household shoppers with active 
children”, and the content and nutritional claims were “aimed at household shoppers”. 
It was satisfied that the claims in the advertisement would be understood by the 
target audience, and noted that the advertisement had been given a GXC rating by 
the Television Commercial Approvals Bureau, and consequently was not shown in 
time zones targeted at children under the age of 10 years old.  
 
Having made the above observations, the Complaints Board was satisfied that the 
advertisement observed the high standard of social responsibility required for an 
advertisement making nutrient and nutrition claims under Principle 2. Further, that 
those claims were not inconsistent with the requirements of the Food Standards 
Code, as required by Guideline 2(a). 
 
Furthermore, it was satisfied that the advertisement did not mislead or exploit the 
lack of knowledge of consumers, thereby meeting the requirements of Principle 4 and 
Guideline 4(a).  
 
The Complaints Board was satisfied that the advertisement for the product which had 
appeal to children, promoted it in a way where consumption in accordance with the 
instructions resulted in a total serve of Milo containing “just over 1 teaspoon of sugar” 
or approximately 9 grams of sugar per 100 ml of liquid.  In the Complaints Board‟s 
view, the advertisement for Milo when promoted in this manner was not in breach of 
Guideline 4(f). 
 
Having made the above observations, the Complaints Board ruled that the 
advertisement was not in breach of the Code for Advertising of Food. 
 
The Complaints Board ruled to not uphold the complaint. 
 
 
 
Decision: Complaint Not Upheld 


